STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

ELI ZABETH AM SI A AND CHARI TABLE
M CHEL, individually and as
parents and natural guardi ans
of their mnor child, CHELE

M CHEL,

Petitioners,

VS. Case No. 04-2368N

FLORI DA Bl RTH RELATED
NEUROLOG CAL | NJURY
COVPENSATI ON ASSOCI ATI ON,

Respondent ,
and
UNI VERSI TY OF M AM, d/b/a
UNI VERSI TY OF M AM SCHOOL OF
MVEDI CI NE and PUBLI C HEALTH
TRUST OF M AM - DADE COUNTY,

| nt er venors.
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SUMVARY FI NAL ORDER OF DI SM SSAL

Thi s cause canme on for consideration of Respondent's Mbdtion
for Sunmary Final Order, served Cctober 19, 2004.

STATEMENT OF THE CASE

1. On June 28, 2004, Elizabeth Ami sia and Charitable
M chel, individually and as parents and natural guardi ans of
their mnor child, Chele Mchel (Chele), filed a petition

(claim with the Division of Admi nistrative Hearings (DOAH) to



resol ve whether Chele suffered an injury conpensabl e under the
Florida Birth-Rel ated Neurological Injury Conpensation Plan
(Plan). Pertinent to the pending notion, the petition stated:

5. Petitioner does not allege that CHELE

M CHEL suffered brain damage as the result

of the birth related neurol ogical injury.

However, this Petition for Benefits is being

submtted as a result of the filing of a

Motion to abate civil action by counsel for

t he physicians and hospital. This Petition

is submtted so that a determ nation may be

made as to whether there is any conpensable

injury under NICA. Petitioner alleges that

CHELE M CHEL suffered a brachial plexus

pal sy [attributable to a shoul der dystocia

encountered during delivery] that resulted
inlimted use of her left arm

2. DOAH served the Florida Birth-Rel ated Neurol ogi ca
I njury Conpensation Association (NICA) with a copy of the claim
on July 8, 2004, and on Septenber 10, 2004, follow ng an
extension of time within which to do so, NICAfiled its response
to the claimand, based on the opinions of their experts, denied
that Chele suffered an injury conpensable under the Plan. 1In
the interim University of Mam, d/b/a University of Mam
School of Medicine, and the Public Health Trust of M am -Dade
County, requested and were accorded | eave to intervene.

3. Gven NICA's response to the petition, an Order was
entered on Septenber 14, 2004, which accorded the parties 14
days to advise the adm nistrative | aw judge (ALJ) as to the

earliest date they would be prepared to proceed to hearing on



the issue of conpensability, their estimate of the time required
for hearing, and their choice of venue. |In response,
Petitioners filed a "Request for the Admnistrative Law Judge to
D spense with Conpensability Hearing," wherein they requested
that, given the opinions of NICA s experts (Doctors
M chael Duchowny and Donald WIlis), the ALJ "dispense with any
conpensability hearing, determne the claimis not conpensable
and forthwith enter an Order that the . . . claimis not
conpensable.” Not surprisingly, the University of Mam took
exception to the relief requested by Petitioners, and in so

doi ng st at ed:

4. As a threshold matter, the Petitioners’
Request nust be deni ed because there is no
evidence in the record reflecting that CHELE
M CHEL has not suffered a conpensable injury
under the Plan. Wile N CA has denied
conpensability, no affidavits or reports
were attached to its response to the
Petition for Benefits. Further, the
Petitioners have failed to file any evidence
establishing that CHELE M CHEL's injury is
not NI CA conpensabl e.

5. In addition, as no discovery has been
conducted in this matter to date, it would
be premature to dispense with a
conpensability hearing at this tine. As a
party who has a substantial interest in the
outcone of the Petition for Benefits, the
University of Mam is entitled to take

di scovery to determ ne whet her CHELE M CHEL
has been rendered permanently and
substantially nmentally and physically
inmpaired. To that end, the University
woul d, at a mininum seek to take the
deposition of the Petitioners' expert. |If,



at deposition, the Petitioners' expert
agrees with NICA' s experts that CHELE M CHEL
did not suffer a conpensable injury under
the Plan, the University would |ikely be
anenable to dispensing . . . [with] a
conpensability hearing. Prior to that tine,
however, the University intends to take

what ever di scovery is appropriate under the
DOAH rul es.

WHEREFORE, | ntervenor, UNIVERSITY OF M AM,
respectfully requests that the DOAH deny the
Petitioners' Request for the Adm nistrative
Law Judge to Di spense with Conpensability
Heari ng.

4. By Order of Cctober 5, 2004, Petitioners' Request for
the Admi nistrative Law Judge to Di spense with Conpensability
Heari ng was deni ed, and by Notice of Hearing, dated Cctober 7,
2004, a hearing was schedul ed for January 18, 2005, to resolve
whet her the cl ai mwas conpensabl e.

5. Inthe interim on Cctober 19, 2004, N CA served a
Motion for Summary Final Order, pursuant to Section
120.57(1)(h), Florida Statutes. The predicate for NICA s notion
was its assertions that, indisputably, Chele's neurologic
impairnment (a left Erb's Palsy) originated in the | eft brachia
pl exus, not the brain or spinal cord, and while such injury nmay
have resulted in significant physical limtations in the left
upper extremty, Chele's neurol ogic functioning, nental and
physi cal, was otherwise fully preserved. Attached to NICA' s

nmotion was an affidavit of Mchael Duchowny, MD., a pediatric

neurol ogi st associated with Mam Children's Hospital, who,



based on his review of Chele's nedical records and his
eval uation of Chele's on August 18, 2004, concl uded:

5. It is nmy opinion that CHELE M CHEL
suffers fromneither a substantial nental
nor notor inpairment originating within the
central nervous system|[°] Rather, her
neurologic inpairnent originates in the |eft
brachi al plexis and constitutes a peripheral
nerve injury. She has a left Erb's Pal sy
involving the G5 and C-6 nerve roots, and
her deficits are noderately severe and
permanent. Her nmental function is entirely
normal , and she has neither a pernanent nor
severe nental inpairnment, nor any nenta

i npai rment what soever.

6. Neither Petitioners nor Intervenors responded to NICA's
Motion for Summary Final Order. Consequently, an Order to Show
Cause was entered on Novenber 3, 2004, which provided:

On Cctober 19, 2004, Respondent served a
Motion for Sunmary Final Order. To date,
nei ther Petitioners nor Intervenors have
responded to the notion. Fla. Adm n. Code
R 28-106.204(4). Accordingly, it is

ORDERED t hat within 10 days of the date of
this Order, Petitioners and Intervenors show
good cause in witing, if any they can, why
the relief requested by Respondent should
not be granted.

7. On Novenber 12, 2004, Intervenor, University of Mam
filed its response to the Order to Show Cause, and st at ed:

2. Wile areview of Dr. Duchowny's
affidavit and medical report reflects that
this claimis probably not conpensabl e under
the Plan, the University of Mam has not
yet been afforded the opportunity to cross-
exanm ne Dr. Duchowny with respect to his

opi nions. As a party who has a substanti al



interest in the outcone of his proceeding,
the University of Mam is entitled to take
any di scovery necessary to determ ne whet her
CHELE M CHEL has been rendered permanently
and substantially nentally and physically
impaired. Thus, the University would
request that it be given the opportunity to
take the deposition of Dr. Duchowny before
the DOAH considers dismssing this action
|f, at deposition, Dr. Duchowny testifies
that Chele Mchel did not suffer a
conpensabl e injury under the Plan, the
University would likely be amendable to
entering into a joint stipulation for

di sm ssal at that tine.

VWHEREFORE, | ntervenor, UN VERSITY OF M AM ,
respectfully requests that the DOAH deny
NI CA's Motion for Sunmary Final Order.

I ntervenor, Public Health Trust of M am -Dade County filed its
response to the Order to Show Cause on Novenber 16, 2004, and
adopted the University of Mam's response.

8. Intervenors' responses to the Order to Show Cause were
addressed by Order of Novenber 18, 2004, as foll ows:

Thi s cause canme on for consideration on

I ntervenor, University of Mam's Response
to Order to Show Cause Wy NI CA s Mdtion for
Final Summary Order Shoul d Not be Granted,
filed November 12, 2004, and Intervenor,
Public Health Trust's Notice of Joinder in

I ntervenor, University of Mam's Response
to Order to Show Cause Wy NI CA' s Motion for
Final Summary Order Should Not Be Granted,
filed Novenber 16, 2004. The prem ses
considered, it is

ORDERED t hat, al though Intervenors have yet
to avail thenselves of the opportunity for
di scovery in this case, their request that
t hey be given further opportunity to take
Dr. Duchowny's deposition is granted, and



ruling on Respondent's Mtion for Summary
Final Order is deferred until Decenber 17,
2004, to accord Intervenors a further
opportunity to depose Dr. Duchowny and file
any further response to the Mtion for
Summary Final Order. Thereafter, the
undersigned wi |l address Respondent's Motion
for Summary Final Oder wthout further

del ay.

I ntervenors' request that Respondent's
Motion for Summary Final Order be denied is
deni ed.

9. On Decenber 2, 2004, Intervenor, University of Mam,
filed its response (a Motion to Defer DOAH s Determ nation on
Respondent's Motion for Summary Final Order) to the Order of
Novenber 18, 2004, and stated:

3. On Novenber 19, 2004, the UNI VERSITY OF
M AM contacted Dr. Duchowny's office to
procure dates for his deposition. On
Novenber 29, 2004, Dr. Duchowny's office
advi sed that Dr. Duchowny was unavail abl e
during the entire nonth of Decenber and that
the earliest dates that he would be
avai |l abl e were January 13, 2005, January 20,
2005, and January 21, 2005. As January 13,
2005 was the only date provided for a tine
prior to the January 18, 2005 final hearing,
the UNIVERSITY OF M AM accepted that date.

4. In light of the foregoing, the

UNI VERSITY OF MAM w Il not be able to take
Dr. Duchowny's deposition or respond to
Respondent's Modtion for Sunmary Final Order
prior to Decenber 17, 2004 in the absence of
an order conpelling Dr. Duchowny to appear
for deposition prior to that date.
Accordingly, the UNIVERSITY OF M AM
respectfully requests that the DOAH defer
ruling on the Mdtion for Protective O der
[sic] until a reasonable tinme after the

UNI VERSITY OF MAM is afforded the



opportunity to take Dr. Duchowny's
deposi tion.

10. On Decenber 17, 2004, a hearing was held to address

I ntervenor's response to the Order of Novenber 18, 2004, and an

Order was entered that day, as foll ows:

Thi s cause cane on for consideration of

I ntervenor University of Mam's Mtion to
Def er DOAH s Deterninati on on Respondent's

Motion for Summary Final Order, filed

Decenber 2, 2004. Upon consi deration and
consi stent with the discussion, and the

parties' concurrence, at hearing on
Decenber 17, 2004, it is

ORDERED t hat :

1. Intervenor's notion is granted, and

| ntervenor University of Mam, as well

as

| ntervenor Public Health Trust of M am - Dade

County, are accorded until 5:00 p.m,
January 14, 2005, to file any further
response they nmay have to Respondent's
Motion for Summary Final Order and to

deliver sane to the other parties of record.

2. The undersigned will address

Respondent's Modtion for Summary Final Order

gi ving due consideration of any further

response, the norning of January 17, 2005,

and will advise all parties as to whether
| f

the notion has been granted or deni ed.

denied, the case wll proceed to hearing on

January 18, 2005, as schedul ed.

11. Intervenors elected not to file any response in

opposition to the Mdtion for Sunmmary Fi nal O der

Consequent | vy,

given the record, it is indisputable that, while Chel e suffered

a mechani cal injury, permanent in nature (to her |eft brachi al

pl exus) during the course of birth, such injury is unrelated to



the brain or spinal cord and, regardl ess of the origin of her
injury, she was not rendered permanently and substantially
mentally and physically inpaired. Therefore, NICA's Mition for
Sunmary Final Oder is well-founded. 88 120.57(1)(h),
766.302(2), and 766.309, Fla. Stat.

CONCLUSI ONS OF LAW

12. The Division of Adm nistrative Hearings has
jurisdiction over the parties to, and the subject matter of,
t hese proceedings. 8§ 766.301, et seq., Fla. Stat.

13. The Florida Birth-Rel ated Neurol ogical Injury
Conpensati on Pl an was established by the Legislature "for the
pur pose of providing conpensation, irrespective of fault, for
birth-rel ated neurological injury clains" relating to births
occurring on or after January 1, 1989. 8§ 766.303(1), Fla. Stat.

14. The injured "infant, her or his personal
representative, parents, dependents, and next of kin," nmay seek
conpensati on under the Plan by filing a claimfor conpensation
with the Division of Adm nistrative Hearings. 88 766.302(3),
766.303(2), 766.305(1), and 766.313, Fla. Stat. The Florida
Bi rt h-Rel at ed Neurol ogical Injury Conpensati on Associ ati on,
whi ch admi ni sters the Plan, has "45 days fromthe date of
service of a conplete claim. . . in which to file a response to

the petition and to submt relevant witten information relating



to the issue of whether the injury is a birth-rel ated
neurol ogical injury." 8 766.305(3), Fla. Stat.

15. If NICA determnes that the injury alleged in a claim
is a conpensable birth-related neurological injury, it may award
conpensation to the claimant, provided that the award is
approved by the administrative |law judge to whomthe cl ai mhas
been assigned. 8§ 766.305(6), Fla. Stat. If, on the other hand,
NI CA disputes the claim as it has in the instant case, the
di spute nust be resolved by the assigned adm nistrative |aw
judge in accordance with the provisions of Chapter 120, Florida
Statutes. 88 766.304, 766.309, and 766.31, Fla. Stat.

16. In discharging this responsibility, the adm nistrative
| aw j udge nmust neke the follow ng determ nati on based upon the
avai |l abl e evi dence:

(a) Wether the injury claimed is a
birth-rel ated neurological injury. |If the
cl ai mant has denonstrated, to the
satisfaction of the adm nistrative | aw
j udge, that the infant has sustained a brain
or spinal cord injury caused by oxygen
deprivation or nechanical injury and that
the infant was thereby rendered permanently
and substantially nentally and physically
i npai red, a rebuttable presunption shal
arise that the injury is a birth-rel ated
neurol ogical injury as defined in s.

766. 303(2).

(b) Wiether obstetrical services were
delivered by a participating physician in
t he course of |abor, delivery, or
resuscitation in the i nmedi ate post-delivery
period in a hospital; or by a certified

10



nurse mdw fe in a teaching hospita

supervi sed by a participating physician in

t he course of | abor, delivery, or
resuscitation in the i nmedi ate post-delivery
period in a hospital.

8§ 766.309(1), Fla. Stat. An award may be sustained only if the
adm ni strative | aw judge concludes that the "infant has
sustained a birth-rel ated neurol ogical injury and that
obstetrical services were delivered by a participating physician
at birth." 8§ 766.31(1), Fla. Stat.
17. Pertinent to this case, "birth-rel ated neurol ogi ca

injury” is defined by Section 766.302(2), to nean:

injury to the brain or spinal cord of a live

i nfant wei ghing at |east 2,500 grans at

birth caused by oxygen deprivation or

mechani cal injury occurring in the course of

| abor, delivery, or resuscitation in the

i mredi ate postdelivery period in a hospital,

which renders the infant permanently and

substantially nentally and physically

inpaired. This definition shall apply to

live births only and shall not include

disability or death caused by genetic or

congeni tal abnormality.

18. Here, indisputably, Chele's neurologic inpairnent was

not caused by an injury to the brain or spinal cord and,
what ever the cause, she is not pernanently and substantially
mental |y and physically inpaired. Consequently, given the
provi sions of Section 766.302(2), Florida Statutes, Chele does

not qualify for coverage under the Plan. See also Florida

Bi rt h-Rel at ed Neurol ogi cal |Injury Conpensati on Associ ation v.

11



Florida Division of Adm nistrative Hearings, 686 So. 2d 1349

(Fla. 1997)(The Plan is witten in the conjunctive and can only
be interpreted to require both substantial nental and physi cal

i mpairnment.); Humana of Florida, Inc. v. MKaughan, 652 So. 2d

852, 859 (Fla. 2d DCA 1995)("[B]ecause the Plan . . . is a
statutory substitute for common law rights and liabilities, it
shoul d be strictly construed to include only those subjects

clearly enbraced within its terns."), approved, Florida Birth-

Rel at ed Neurol ogi cal I njury Conpensati on Associ ati on v.

McKaughan, 668 So. 2d 974, 979 (Fla. 1996).

19. \Where, as here, the admnistrative |aw judge

determines that ". . . the injury alleged is not a birth-rel ated
neurological injury . . . he [is required to] enter an order [to
such effect] and . . . cause a copy of such order to be sent

imrediately to the parties by registered or certified mail."

§ 766.309(2), Fla. Stat. Such an order constitutes final agency
action subject to appellate court review. 8 766.311(1), Fla.

St at .

CONCLUSI ON

Based on the foregoing Statenent of the Case and
Conclusions of law, it is

ORDERED t hat Respondent's Mtion for Summary Final Oder is
granted, and the petition for conpensation filed by

El i zabeth Am sia and Charitable Mchel, individually and as

12



parents and natural guardians of their mnor child,
Chel e M chel, be and the sane is dism ssed with prejudice.
It is further ORDERED that the hearing schedul ed for
January 18, 2005, is cancell ed.
DONE AND ORDERED this 18th day of January, 2005, in

Tal | ahassee, Leon County, Florida.

W LLI AM J. KENDRI CK

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl . us

Filed wwth the Clerk of the
D vision of Adm nistrative Hearings
this 18th day of January, 2005.

ENDNOTE

1/ The "central nervous systenf is commonly understood to nean
"that portion of the nervous system consisting of the brain and
spinal cord." See "central nervous s." under "system"
Dorland's Illustrated Medical D ctionary, Twenty-eighth Edition
(1994).

COPI ES FURNI SHED.
(By certified mail)

David M Dudgeon, Esquire

Pet osa & Associ ates, P.L.

7251 West Pal netto Park Road, Suite 206
Boca Raton, Florida 33433
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Kenney Shi pl ey, Executive Director
Florida Birth Rel ated Neurol ogi cal

I njury Conpensation Associ ation
1435 Pi ednont Drive, East, Suite 101
Tal | ahassee, Florida 32308

David W Bl ack, Esquire
Frank, Weinberg & Bl ack, P.L.
7805 Sout hwest 6 Court
Plantation, Florida 33324

James D. DeChurch, Esquire

Fow er, White, Burnett, P.A

Bank of Anerica Tower, 17th Fl oor
100 Sout heast Second Street

Mam, Florida 33131

James J. Allen, Esquire

M am - Dade County Attorney's Ofice
111 Northwest First Street, Suite 2810
Mam, Florida 33128-1993

Jackson Menorial Hospital North
1611 Northwest 12th Avenue
Mam , Florida 33187

Lui s Cal der- N eves, M D.
University of Mam R 136
1611 Nort hwest 12th Avenue
Mam, Florida 33187

Cl audi a Hel ena Costa, MD.
Uni versity of M am

1611 Nort hwest 12th Avenue
Mam, Florida 33187

Charl ene W | oughby, Director
Consuner Services Unit - Enforcenment
Departnent of Health

4052 Bal d Cypress Way, Bin C75

Tal | ahassee, Florida 32399-3275
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NOTI CE OF RIGHT TO JUDl Cl AL REVI EW

A party who is adversely affected by this Final Oder is entitled
to judicial review pursuant to Sections 120.68 and 766. 311,
Florida Statutes. Review proceedings are governed by the Florida
Rul es of Appellate Procedure. Such proceedi ngs are commenced by
filing the original of a notice of appeal with the Agency Cerk
of the Division of Adm nistrative Hearings and a copy,
acconpanied by filing fees prescribed by law, with the
appropriate District Court of Appeal. See Section 766. 311,
Florida Statutes, and Florida Birth-Rel ated Neurol ogical Injury
Conpensati on Association v. Carreras, 598 So. 2d 299 (Fla. 1st
DCA 1992). The notice of appeal nust be filed within 30 days of
rendition of the order to be revi ewed.
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